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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-3, 6-11 and 13-20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bartholomew et al (US 6,622,064 B2) in view of Baker et al (US 
6,980,888 B2). 

Bartholomew discloses a dispensing machine for dispensing cosmetics, having a 
computer display (18 or 28) connected to computer controlled dispenser (12), that 
formulates and dispenses a cosmetic material, such as a hair treatment solution. 
Bartholomew further discloses means for packaging the dyes in the form of a bottle 
(40). Although Bartholomew discloses a nail polish solution, it would have been obvious 
to formulate and dispense hair treatment solutions since they are considered to be 
functionally equivalent to nail polish, since they are cosmetics that are formulated based 
upon a person's natural colorings, such as hair colorings. 

Regarding "mixing the at least one selected dye with the selected formulation 
chemical, packaging the mixed at least one selected dye, and dispensing the packaged 
dyes", see Bartholomew at col. 4, lines 17-26 and packaging in the form of receptacle 
(20). 
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One ordinarily skilled in the art would have been motivated to use Bartholomew's 
mixing system to mix hair colorings since those customers interested in purchasing nail 
polish have a higher probability of also wanting hair colorings, as is common in the 
cosmetics industry. 

Also, further regarding Claims 1 -3, 6 and 7 and 1 5-20, MPEP 2115 states that in 
an apparatus claim, the material being worked upon does not carry patentable weight, 
and therefore does not limit the claim. 

Bartholomew does not expressly disclose, but Baker et al discloses visually 
displaying plural optional changes to an existing hair color, indicating a desired change 
to the existing hair color, and means for choosing at least one hair color dye to mix with 
other dyes, as illustrated in figures 1-7, thus helping a customer in choosing a hair 
coloring solution. Note Baker at figure 4 illustrates a guide with a ratio bar to represent 
darker versus lighter shades relative to each other. 

At the time of the invention, it would have been obvious to one of ordinary skill in 
the art to have displayed various information regarding the hair coloration process, such 
as taught by Baker, on Bartholomew's display, for the purpose of informing consumers 
about coloration results, and therefore increasing sales of Bartholomew's cosmetic 
products. See Baker, col. 1, lines 5-12. 

Regarding a touch screen, note that Baker discloses use of touch screen, as well 
as other functionally equivalent screens, at col. 4, lines 7-14. It would have therefore 
been obvious to use a touch screen as an alternative to Bartholomew's display. 
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Response to Arguments 

3. Applicant's arguments filed 1 1/21/08 have been fully considered but they are not 
persuasive. Applicant's Independent Claims include sets of limitations which state: 

"means for receiving from the customer desired adjustments to the color, shade 
and brightness of the existing hair color" 

"means for visually displaying to the customer a plurality of optional changes to 
the existing hair color, the optional changes derived from the desired adjustments 
received from the customer..." 

"means for receiving from the customer, responsive to the means for visually 
displaying, an indication of a desired one of the optional changes to the existing hair 
color" 

Bartholomew discloses an interactive computer that controls the dispenser which 
allows the customer to choose options for color and effect regarding nail polish, at col. 
2, lines 26-44. 

Baker discloses a display that provides a customer with options regarding hair 
coloring. 

Applicant has included "mixing the at least one selected dye with the selected 
formulation chemical, packaging the mixed at least one selected dye, and dispensing 
the packaged dyes" in the independent claims. These limitations are found at 
Bartholomew, col. 4, lines 17-26 with packaging in the form of receptacle (20). 



Application/Control Number: 1 0/821 ,01 1 Page 5 

Art Unit: 3653 

At the time of the invention, it would have been obvious to incorporate a hair 
coloring computer program that provides a customer with hair coloring adjustment and 
choice tools, as taught by Baker, in Bartholomew's nail polish device for the purpose of 
mixing hair coloring according to customer preferences. As recited above, mixing nail 
polish and hair coloring are considered similar since the dispensing and mixing 
operations and requirements are similar and those who require nail polish will likely also 
require or be interested in hair coloring as well. Baker provides the teaching of mixing 
hair coloring according to requirements for such coloring. Thus it would have been 
obvious to one of ordinary skill in the art to alter Bartholomew's nail polish device to help 
a customer choose hair coloring and mix the desired coloring according to customer 
preference' elicited by Bartholomew's customer computer interface. 

Applicant asserts that Bartholomew's disclosed apparatus can not be used as 
prior art against Applicant's claims because Bartholomew only discloses mixing nail 
polish. However, Bartholomew mentions in col. 1, lines 10-15 and col. 2, lines 15-27, 
that cosmetics, not just nail polish, is intended to be formulated. 

One ordinarily skilled in the art would have found it obvious to formulate any 
particular cosmetic with Bartholomew's mixing apparatus based upon current industry 
practice, programming the mixing of various tints and shades accordingly. 

Further, note col. 2, lines 23-27, which states [tjhough applicable to the selection 
and preparation of cosmetics other than nail polish (such as, lip gloss, eye gel, cheek 
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gel, creams, lotions, perfumes and the like), the present invention is illustrated by 
reference to one example of a system for customizing a nail polish selection." 

Therefore, Bartholomew clearly states that nail polish is only an example of the 
possible materials that can be mixed with this apparatus. Further, in light of Baker's 
disclosure and teaching as well as Bartholomew's clear invitation to mix other cosmetics 
substances, one ordinarily skilled would have found it obvious to mix hair colorings, as 
is standard in the cosmetics industry, as represented by Baker, so as to provide a range 
of custom-mixed cosmetics. It is well known that cosmetics such as nail polish and hair 
colorings are often sold in the same location since full service beauty salons provide 
both services. Often, customers want to match nail polish and hair colorings to each 
other for particular complexion or shadings of the individual. 

In reference to Applicant's points i)-iii) on p. 10 of the response of 5/25/07, it is noted that 

i. ) Bartholomew discloses mixing several components, such as mixable plural dyes at 
col. 2, lines 28-32; 

ii. ) Bartholomew's device visually displays optional changes applied to a body part, such 
as a hand with nails, at col. 4, lines 39-60, which is similar to taking a picture of a head 
with hair; and 

iii. ) selecting various options of dyes/components. See again, Bartholomew at col. 4, 
lines 39-60. 

Applicant in the remarks of 1 1/21/08 have mentioned that "mixing the at least one 
selected dye with the selected formulation chemical, packaging the mixed at least one 



Application/Control Number: 1 0/821 ,01 1 Page 7 

Art Unit: 3653 

selected dye, and dispensing the packaged dyes" overcomes Bartholomew and Baker. 
However, as mentioned above, these limitations are clearly found in Bartholomew. 

On p. 10, lines 1 1-13 of Applicant's remarks, "Applicant submits that the two 
dispensing systems [i.e., nail polish and hair treatment] are not functionally equivalent 
because the chemistry of formulating hair colorants is substantially more complex." 
However, Applicant is not claiming chemical compositions in the claims and additionally, 
note again that apparatus claims cannot be limited by the item worked upon, i.e., the 
chemical mixed. Applicant's device and method concerns mixing of chemicals. Baker 
provides the teaching for mixing hair colorants as does Bartholomew itself at col. 2, 
lines 23-25, mentioning lip gloss, creams, perfumes, etc. Customer received 
adjustments, as claimed, do not preclude Baker's teaching of "inputing informatoin 
relating to the coloring product" at step (120) and "inputting] information relating to the 
coloration desired." at step (130), as illustrated in figure 1 of Baker. This is construed as 
a customer desired adjustment. Further customer adjustments are considered to be 
taught and disclosed by Baker at steps (1 70 or 210) which recycles the original steps 
with further input of information relating to coloration and substrate color of the hair dye 
in steps (130, 140), therefore providing for additional customer input regarding the 
coloring by going back in the process to do prior steps again. See col. 8, lines 47-63 of 
Baker. 

Thus, the combination of Bartholomew and Baker is considered to provide the 
necessary teaching for mixing the dyes based on existing hair color and desired change 
to said hair color, as cited in the rejection above. 
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Conclusion 

4. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JEFFREY A. SHAPIRO whose telephone number is 
(571)272-6943. The examiner can normally be reached on Monday-Friday, 9:00 AM- 
5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick H. Mackey can be reached on (571)272-6916. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jeffrey A. Shapiro/ 

Primary Examiner, Art Unit 3653 

October 12, 2009 



